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LEGQ SLATI VE COUNSEL' S DI GEST

AB 1866, Wight. Housing: density bonuses.

(1) The Pl anning and Zoning Law requires the housing el enent of
t he general plan of a city or county, anmong other things, to identify
adequate sites for housing, including rental housing, factory-built
housi ng, and nobi |l ehones, and to make adequate provision for the
exi sting and projected needs of all econonic segnments of the
conmunity. That |aw permits the Departnent of Housing and Conmmunity
Devel opnent to allow a city or county to identify adequate sites by a
variety of methods.

This bill would authorize the departnent to also allowa city or
county to identify sites for 2nd units based upon rel evant factors,
i ncludi ng the nunber of 2nd units developed in the prior housing
el enent pl anni ng peri od.

(2) The Planning and Zoni ng Law authorizes a | ocal agency to
provi de by ordi nance for the creation of 2nd units on parcels zoned
for a primary single-famly and nultifam |y residence, as prescribed.

This bill would require, when a | ocal agency receives its first
application on or after July 1, 2003, that the application shall be
considered mnisterially wi thout discretionary review or hearing,
notw t hst andi ng ot her laws that regul ate the i ssuance of variances or
speci al use permts.

The bill would authorize a |ocal agency to charge a fee to
rei mburse the agency for costs it incurs as a result of these
provi si ons.

(3) The Pl anning and Zoni ng Law al so requires, when a devel oper of
housi ng proposes a housi ng devel opnment within the jurisdiction of
the | ocal governnent, that the city, county, or city and county



provi de the devel oper with incentives or concessions for the
producti on of |ower income housing units within the devel opnent if
t he devel oper neets specified requirenents. Existing |law requires
the | ocal government to establish procedures for carrying out these
provi si ons.

This bill would revise those provisions to refer to an appli cant
who proposes a housi ng devel opment and woul d recast themto, anong
other things, revise criteria for making witten findings that a
concession or incentive is not required, add criteria for continued
affordability of housing in a condom nium project, authorize an
applicant to request a neeting on its proposal for a specific density
bonus, incentive, or concession or for the waiver or reduction of
devel opnent standards, and exenpt devel opnents neeting certain
affordability criteria fromspecified laws. By increasing the duties
of local public officials, the bill would inpose a state-nandated
| ocal program

The bill would al so authorize an applicant to initiate judicial
proceedings if the city, county, or city and county refuses to grant
a requested density bonus, incentive, or concession in violation of
t hese provisions, and would require the court to award the plaintiff
reasonabl e attorney's fees and costs of suit. It would authorize a
| ocal agency to charge a fee to reinmburse it for costs that it incurs
as a result of these provisions.

(4) The California Constitution requires the state to reinburse
| ocal agencies and school districts for certain costs mandated by the
state. Statutory provisions establish procedures for making that
rei nbur sement .

This bill would provide that no reinbursement is required by this
act for a specified reason.

THE PEOPLE OF THE STATE OF CALI FORNI A DO ENACT AS FOLLOWAS

SECTION 1. Section 65583.1 of the Government Code is anmended to
read:

65583.1. (a) The Departnent of Housing and Community Devel oprent,
in evaluating a proposed or adopted housing el ement for conpliance
with state law, nay allow a city or county to identify adequate
sites, as required pursuant to Section 65583, by a variety of
net hods, including, but not limted to, redesignation of property to
a nore intense | and use category and increasing the density all owed
within one or nore categories. The departnent may also allow a city
or county to identify sites for second units based on the nunber of
second units devel oped in the prior housing el enent planning period
whet her or not the units are permtted by right, the need for these
units in the community, the resources or incentives available for
t heir devel oprment, and any other relevant factors, as deternined by
the departnment. Nothing in this section reduces the responsibility
of a city or county to identify, by incone category, the total nunber
of sites for residential devel opment as required by this article.

(b) Sites that contain pernanent housing units |ocated on a
mlitary base undergoing closure or conversion as a result of action
pursuant to the Defense Authorization Anendnents and Base Cl osure and



Real i gnnent Act (Public Law 100-526), the Defense Base C osure and
Real i gnnent Act of 1990 (Public Law 101-510), or any subsequent act
requiring the closure or conversion of a mlitary base may be
identified as an adequate site if the housing el enent denonstrates
that the housing units will be available for occupancy by househol ds
within the planning period of the elenent. No sites containing
housi ng units schedul ed or planned for denolition or conversion to
nonresi dential uses shall qualify as an adequate site.

Any city, city and county, or county using this subdivision shal
address the progress in nmeeting this section in the reports provided
pursuant to paragraph (1) of subdivision (b) of Section 65400.

(c) (1) The Departnent of Housing and Community Devel opnent nmay
allow a city or county to substitute the provision of units for up to
25 percent of the conmunity's obligation to identify adequate sites
for any income category in its housing el ement pursuant to paragraph
(1) of subdivision (c) of Section 65583 if the conmunity includes in
its housing elenent a programcommitting the | ocal governnent to
provide units in that incone category within the city or county that
wi Il be nade avail able through the provision of conmtted assistance
during the planning period covered by the element to | ow and very
| ow i nconme househol ds at affordabl e housing costs or affordable
rents, as defined in Sections 50052.5 and 50053 of the Health and
Saf ety Code, and which neet the requirenments of paragraph (2).

Except as otherw se provided in this subdivision, the comunity may
substitute one dwelling unit for one dwelling unit site in the
appl i cabl e i ncone category. The programshall do all of the
fol |l owi ng:

(A) ldentify the specific, existing sources of commtted
assi stance and dedicate a specific portion of the funds fromthose
sources to the provision of housing pursuant to this subdivision

(B) Indicate the nunmber of units that will be provided to both
low and very |low income househol ds and denpnstrate that the anpunt
of dedicated funds is sufficient to develop the units at affordable
housi ng costs or affordable rents.

(C) Denpnstrate that the units neet the requirenents of paragraph
(2).

(2) Only units that conply wth subparagraph (A), (B), or (Q
qualify for inclusion in the housing el ement program described in
par agraph (1), as foll ows:

(A) Units that are to be substantially rehabilitated with
conmitted assistance fromthe city or county and constitute a net
increase in the conmunity's stock of housing affordable to | ow and
very | ow i ncone househol ds. For purposes of this subparagraph, a
unit is not eligible to be "substantially rehabilitated" unless al
of the followi ng requirenents are mnet:

(i) At the tinme the unit is identified for substantia
rehabilitation, (1) the | ocal governnent has determ ned that the unit
is at immnent risk of loss to the housing stock, (I1) the |loca
government has conmitted to provide relocation assistance pursuant to
Chapter 16 (comencing with Section 7260) of Division 7 of Title 1
to any occupants tenporarily or permanently displaced by the
rehabilitati on or code enforcement activity, (I11) the loca
government requires that any displaced occupants will have the right
to reoccupy the rehabilitated units, and (IV) the unit has been cited



and found by the | ocal code enforcenent agency or a court to be
unfit for human habitation and vacated or subject to being vacated
because of the existence for not |ess than 120 days of four of the
conditions listed in subdivisions (a) to (g), inclusive, of Section
17995.3 of the Health and Safety Code.

(ii) The rehabilitated unit will have long-termaffordability
covenants and restrictions that require the unit to be available to,
and occupi ed by, persons or famlies of low or very |ow incone at
af f ordabl e housing costs for at |east 20 years or the time period
requi red by any applicable federal or state |aw or regul ation, except
that if the period is less than 20 years, only one unit shall be
credited as an identified adequate site for every three units
rehabilitated pursuant to this section, and no credit shall be
allowed for a unit required to remain affordable for |less than 10

years.
(iii) Prior to initial occupancy after rehabilitation, the |oca
code enforcenent agency shall issue a certificate of occupancy

i ndi cating conpliance with all applicable state and | ocal building
code and health and safety code requirenents.

(B) Units that are located in a multifanm|ly rental housing conpl ex
of 16 or nore units, are converted with commtted assistance from
the city or county from nonaffordable to affordable by acquisition of
the unit or the purchase of affordability covenants and restrictions
for the unit, are not acquired by eninent domain, and constitute a
net increase in the community's stock of housing affordable to | ow
and very | ow i ncone househol ds. For purposes of this subparagraph, a
unit is not converted by acquisition or the purchase of
affordability covenants unless all of the follow ng occur

(i) The unit is made available at a cost affordable to | ow or
very | ow i ncone househol ds.

(ii) At the time the unit is identified for acquisition, the unit
is not available at a cost affordable to low or very |ow incone
househol ds.

(iii) At the tine the unit is identified for acquisition the unit
is not occupied by low or very |ow inconme househol ds.

(iv) The unit is in decent, safe, and sanitary condition at the
ti me of occupancy.

(v) The acquisition price is not greater than 120 percent of the
nmedi an price for housing units in the city or county.

(vi) The unit has long-termaffordability covenants and
restrictions that require the unit to be affordable to persons of
low or very low incone for not |ess than 30 years.

(G Units that will be preserved at affordable housing costs to
persons or fanmlies of low or very low incones with conmitted
assistance fromthe city or county by acquisition of the unit or the
purchase of affordability covenants for the unit. For purposes of
t hi s subparagraph, a unit shall not be deened preserved unless all of
the foll owi ng occur:

(i) The unit has long-termaffordability covenants and
restrictions that require the unit to be affordable to and reserved
for occupancy by persons of the same or |ower incone group as the
current occupants for a period of at |east 40 years.

(ii) The unit is multifamly rental housing that receives
governent al assi stance under any of the followi ng state and federa



programs: Section 221(d)(3) of the National Housing Act (12 U S.C
Sec. 17151 (d)(3) and (5)); Section 236 of the National Housing Act
(12 U.S.C. Sec. 1715z-1); Section 202 of the Housing Act of 1959 (12
U S.C Sec. 1701qg); for rent suppl ement assistance under Section 101
of the Housing and Urban Devel opment Act of 1965, as anended (12

U S.C. Sec. 1701s); under Section 515 of the Housing Act of 1949, as
amended (42 U.S.C. Sec. 1485); and any new construction, substantia
rehabilitati on, nmoderate rehabilitation, property disposition, and

| oan nanagenent set-aside progranms, or any other program providing
proj ect - based assi stance, under Section 8 of the United States
Housi ng Act of 1937, as anmended (42 U. S.C. Sec. 1437f); any state and
local multifanmily revenue bond programns; |ocal redevel oprment
programns; the federal Community Devel opnent Bl ock Grant Program and
ot her | ocal housing assistance prograns or units that were used to
qualify for a density bonus pursuant to Section 65916.

(iii) The city or county finds, after a public hearing, that the
unit is eligible, and is reasonably expected, to change from housing
af fordable to low and very |ow i ncone households to any other use
during the next five years due to termnation of subsidy contracts,
nort gage prepaynent, or expiration of restrictions on use.

(iv) The unit is in decent, safe, and sanitary condition at the
ti me of occupancy.

(v) At the tine the unit is identified for preservation it is
avai l abl e at affordable cost to persons or famlies of |low or very
| ow i ncone.

(3) This subdivision does not apply to any city or county that,
during the current or imrediately prior planning period, as defined
by Section 65588, has not net any of its share of the regional need
for affordabl e housing, as defined in Section 65584, for |ow and
very |l ow i ncone households. A city or county shall document for any
such housing unit that a building permt has been i ssued and al
devel opnent and permt fees have been paid or the unit is eligible to
be lawfully occupi ed.

(4) For purposes of this subdivision, "comrtted assistance" means
that the city or county enters into a |l egally enforceabl e agreenent
during the first two years of the housing el ement planni ng period
that obligates sufficient available funds to provide the assistance
necessary to nake the identified units affordable and that requires
that the units be nmade avail able for occupancy within two years of
t he execution of the agreement. "Committed assistance" does not
i ncl ude tenant-based rental assistance.

(5) For purposes of this subdivision, "net increase" includes only
housi ng units provided comitted assistance pursuant to subparagraph
(A) or (B) of paragraph (2) in the current planning period, as
defined in Section 65588, that were not provided conmitted assistance
in the imrediately prior planning period.

(6) For purposes of this subdivision, "the time the unit is
identified" nmeans the earliest tine when any city or county agent,
acting on behalf of a public entity, has proposed in witing or has
proposed orally or in witing to the property owner, that the unit be
consi dered for substantial rehabilitation, acquisition, or
preservation.

(7) On July 1 of the third year of the planning period, as defined
by Section 65588, in the report required pursuant to Section 65400,



each city or county that has included in its housing el ement a
programto provide units pursuant to subparagraph (A), (B), or (C of
par agraph (2) shall report in witing to the |egislative body, and

to the department within 30 days of making its report to the

| egi sl ative body, on its progress in providing units pursuant to this
subdivision. The report shall identify the specific units for which
conmitted assi stance has been provided or which have been made
available to | ow and very |ow i ncone househol ds, and it shal
adequat el y docunent how each unit conplies with this subdivision

If, by July 1 of the third year of the planning period, the city or
county has not entered into an enforceable agreement of committed
assistance for all units specified in the prograns adopted pursuant
to subparagraph (A), (B), or (C of paragraph (2), the city or county
shall, not later than July 1 of the fourth year of the planning

peri od, adopt an anended housi ng el enent in accordance with Section
65585, identifying additional adequate sites pursuant to paragraph
(1) of subdivision (c) of Section 65583 sufficient to accommpdate the

nunber of units for which commtted assistance was not provided. |If
a city or county does not anmend its housing element to identify
adequate sites to address any shortfall, or fails to conplete the

rehabilitation, acquisition, purchase of affordability covenants, or
t he preservation of any housing unit within two years after commtted
assi stance was provided to that unit, it shall be prohibited from
identifying units pursuant to subparagraph (A), (B), or (C of
paragraph (2) in the housing element that it adopts for the next
pl anni ng period, as defined in Section 65588, above the nunber of
units actually provided or preserved due to comitted assi stance.

SEC. 2. Section 65852.2 of the Governnent Code is anmended to read:

65852.2. (a) (1) Any local agency may, by ordinance, provide for
the creation of second units in single-famly and nultifamly
residential zones. The ordinance may do any of the foll ow ng:

(A) Designate areas within the jurisdiction of the |ocal agency
where second units nmay be permitted. The designation of areas nay be
based on criteria, that may include, but are not limted to, the
adequacy of water and sewer services and the inpact of second units
on traffic flow

(B) I npose standards on second units that include, but are not
limted to, parking, height, setback, |ot coverage, architectura
revi ew, maxi mum size of a unit, and standards that prevent adverse
i nmpacts on any real property that is listed in the California
Regi ster of Historic Places.

(O Provide that second units do not exceed the allowabl e density
for the | ot upon which the second unit is |located, and that second
units are a residential use that is consistent with the existing
general plan and zoning designation for the |ot.

(2) The ordi nance shall not be considered in the application of
any |ocal ordinance, policy, or programto |limt residential growth.

(3) When a local agency receives its first application on or after
July 1, 2003, for a permit pursuant to this subdivision, the
application shall be considered ministerially w thout discretionary
review or a hearing, notwthstanding Section 65901 or 65906 or any
| ocal ordinance regul ating the issuance of variances or special use



permits. Nothing in this paragraph nay be construed to require a

| ocal governnment to adopt or amend an ordi nance for the creation of
second units. A local agency may charge a fee to reinburse it for
costs that it incurs as a result of amendnents to this paragraph
enacted during the 2001-02 Regul ar Session of the Legislature,

i ncluding the costs of adopting or anendi ng any ordi nance t hat
provi des for the creation of second units.

(b) (1) When a | ocal agency which has not adopted an ordi nance
governi ng second units in accordance with subdivision (a) or (c)
receives its first application on or after July 1, 1983, for a permt
pursuant to this subdivision, the | ocal agency shall accept the
application and approve or disapprove the application mnisterially
wi t hout discretionary review pursuant to this subdivision unless it
adopts an ordi nance in accordance with subdivision (a) or (c) within
120 days after receiving the application. Notw thstandi ng Section
65901 or 65906, every |ocal agency shall grant a variance or speci al
use permt for the creation of a second unit if the second unit
conmplies with all of the foll ow ng:

(A) The unit is not intended for sale and may be rented.

(B) The lot is zoned for single-family or nultifam |y use.

(C) The lot contains an existing single-famly dwelling.

(D) The second unit is either attached to the existing dwelling
and |ocated within the living area of the existing dwelling or
detached fromthe existing dwelling and | ocated on the same | ot as
t he existing dwelling.

(E) The increased floor area of an attached second unit shall not
exceed 30 percent of the existing living area.

(F) The total area of floorspace for a detached second unit shal
not exceed 1,200 square feet.

(G Requirements relating to height, setback, |ot coverage,
architectural review, site plan review, fees, charges, and other
zoni ng requirenents generally applicable to residential construction
in the zone in which the property is |ocated.

(H) Local building code requirenents which apply to detached
dwel | i ngs, as appropriate.

(1) Approval by the local health officer where a private sewage
di sposal systemis being used, if required.

(2) No other local ordinance, policy, or regulation shall be the
basis for the denial of a building permt or a use permt under this
subdi vi si on.

(3) This subdivision establishes the maxi num standards that | ocal
agenci es shall use to evaluate proposed second units on |lots zoned
for residential use which contain an existing single-famly dwelling.

No additional standards, other than those provided in this
subdi vi sion or subdivision (a), shall be utilized or inmposed, except
that a | ocal agency may require an applicant for a permt issued
pursuant to this subdivision to be an owner-occupant.

(4) No changes in zoning ordi nances or other ordi nances or any
changes in the general plan shall be required to inplenent this
subdi vision. Any |local agency may anmend its zoning ordi nance or
general plan to incorporate the policies, procedures, or other
provi sions applicable to the creation of second units if these
provisions are consistent with the limtations of this subdivision

(5) A second unit which conforms to the requirenents of this



subdi vi sion shall not be considered to exceed the all owable density
for the lot upon which it is |located, and shall be deened to be a
residential use which is consistent with the existing general plan
and zoni ng designations for the lot. The second units shall not be
considered in the application of any |ocal ordinance, policy, or
programto linmt residential grow h.

(c) No |l ocal agency shall adopt an ordi nance which totally
precl udes second units within single-famly or multifam |y zoned
areas unl ess the ordi nance contains findi ngs acknow edgi ng that the
ordinance may limt housing opportunities of the region and further
contains findings that specific adverse inpacts on the public health,
safety, and welfare that would result fromall ow ng second units
within single-family and multifanily zoned areas justify adopting the
or di nance.

(d) A local agency may establish m ni mumand maxi num unit size
requi renents for both attached and detached second units. No m ni mum
or maxi num size for a second unit, or size based upon a percentage
of the existing dwelling, shall be established by ordi nance for
ei ther attached or detached dwellings which does not permt at |east
an efficiency unit to be constructed in conpliance with | oca
devel opnent st andar ds.

(e) Parking requirements for second units shall not exceed one
par ki ng space per unit or per bedroom Additional parking may be
required provided that a finding is nade that the additional parking
requirenents are directly related to the use of the second unit and
are consistent with existing nei ghborhood standards applicable to
exi sting dwellings. Of-street parking shall be permitted in setback
areas in |locations determ ned by the |l ocal agency or through tandem
par ki ng, unless specific findings are made that parking in setback
areas or tandem parking is not feasible based upon specific site or
regi onal topographical or fire and life safety conditions, or that it
is not permtted anywhere else in the jurisdiction

(f) Fees charged for the construction of second units shall be
determ ned in accordance with Chapter 5 (comrencing with Section
66000) .

(g) This section does not Iimt the authority of |ocal agencies to
adopt less restrictive requirenents for the creation of second
units.

(h) Local agencies shall submit a copy of the ordinances adopted
pursuant to subdivision (a) or (c) to the Departnment of Housing and
Conmuni ty Devel opnent within 60 days after adoption

(i) As used in this section, the follow ng terns nean:

(1) "Living area," means the interior habitable area of a dwelling
unit including basements and attics but does not include a garage or
any accessory structure.

(2) "Local agency" means a city, county, or city and county,
whet her general |aw or chartered.

(3) For purposes of this section, "neighborhood" has the sane
meani ng as set forth in Section 65589. 5.

(4) "Second unit" neans an attached or a detached residenti al
dwel ling unit which provides conplete independent living facilities
for one or nore persons. It shall include permanent provisions for
living, sleeping, eating, cooking, and sanitation on the sane parce
as the single-famly dwelling is situated. A second unit also



i ncl udes the foll ow ng:

(A) An efficiency unit, as defined in Section 17958.1 of Health
and Safety Code.

(B) A manufactured home, as defined in Section 18007 of the Health
and Safety Code.

(j) Nothing in this section shall be construed to supersede or in
any way alter or lessen the effect or application of the California
Coastal Act (Division 20 (conmencing with Section 30000) of the
Publ i c Resources Code), except that the |ocal governnent shall not be
required to hold public hearings for coastal devel opnent permt
applications for second units.

SEC. 3. Section 65915 of the Government Code is anended to read:

65915. (a) Wen an applicant proposes a housi ng devel opnent
within the jurisdiction of a city, county, or city and county, that
| ocal government shall provide the applicant incentives or
concessions for the production of housing units as prescribed in this
chapter. Al cities, counties, or cities and counties shall adopt
an ordi nance that specifies how conpliance with this section will be
i mpl enent ed.

(b) Acity, county, or city and county shall either grant a
density bonus and at |east one of the concessions or incentives
identified in subdivision (j), or provide other incentives or
concessi ons of equival ent financial value based upon the |and cost
per dwelling unit, when the applicant for the housi ng devel oprment
agrees or proposes to construct at |east any one of the foll ow ng:

(1) Twenty percent of the total units of a housing devel opnent for
| ower inconme househol ds, as defined in Section 50079.5 of the Health
and Safety Code.

(2) Ten percent of the total units of a housing devel opnent for
very | ow i ncone househol ds, as defined in Section 50105 of the Health
and Safety Code.

(3) Fifty percent of the total dwelling units of a housing
devel opnent for qualifying residents, as defined in Section 51.3 of
the Gvil Code.

(4) Twenty percent of the total dwelling units in a condom nium
project as defined in subdivision (f) of Section 1351 of the G vil
Code, for persons and families of noderate income, as defined in
Section 50093 of the Health and Safety Code.

The city, county, or city and county shall grant the additiona
concession or incentive required by this subdivision unless the city,
county, or city and county makes a witten finding, based upon
substantial evidence, that the additional concession or incentive is
not required in order to provide for affordable housing costs, as
defined in Section 50052.5 of the Health and Safety Code, or for
rents for the targeted units to be set as specified in subdivision
(c).

(c) (1) An applicant shall agree to, and the city, county, or city
and county shall ensure, continued affordability of all |ower incone
density bonus units for 30 years or a longer period of time if
requi red by the construction or nortgage financing assistance
program nortgage insurance program or rental subsidy program
Those units targeted for | ower incone households, as defined in
Section 50079.5 of the Health and Safety Code, shall be affordable at
a rent that does not exceed 30 percent of 60 percent of area nedian



i ncome. Those units targeted for very | ow incone househol ds, as
defined in Section 50105 of the Health and Safety Code, shall be

af fordable at a rent that does not exceed 30 percent of 50 percent of
area nmedi an i ncone.

(2) An applicant shall agree to, and the city, county, or city and
county shall ensure, continued affordability of the noderate-income
units that are directly related to the receipt of the density bonus
for 10 years if the housing is in a condom nium project as defined in
subdi vision (f) of Section 1351 of the Civil Code.

(d) An applicant may submit to a city, county, or city and county
a proposal for the specific incentives or concessions that the
applicant requests pursuant to this section, and may request a
neeting with the city, county, or city and county. The city, county,
or city and county shall grant the concession or incentive requested
by the applicant unless the city, county, or city and county makes a
witten finding, based upon substantial evidence, of either of the
fol |l owi ng:

(1) The concession or incentive is not required in order to
provi de for affordable housing costs, as defined in Section 50052.5
of the Health and Safety Code, or for rents for the targeted units to
be set as specified in subdivision (c).

(2) The concession or incentive would have a specific adverse
i npact, as defined in paragraph (2) of subdivision (d) of Section
65589. 5, upon public health and safety or the physical environnment or
on any real property that is listed in the California Register of
Hi storical Resources and for which there is no feasible nmethod to
satisfactorily mtigate or avoid the specific adverse inpact w thout
rendering the devel opment unaffordable to | ow and noderate-incone
househol ds.

The applicant nay initiate judicial proceedings if the city,
county, or city and county refuses to grant a requested density
bonus, incentive, or concession. |If a court finds that the refusa
to grant a requested density bonus, incentive, or concession is in
violation of this section, the court shall award the plaintiff
reasonabl e attorney's fees and costs of suit. Nothing in this
subdi vi sion shall be interpreted to require a | ocal governnent to
grant an incentive or concession that has a specific, adverse inpact,
as defined in paragraph (2) of subdivision (d) of Section 65589.5,
upon health, safety, or the physical environnent, and for which there
is no feasible nethod to satisfactorily mtigate or avoid the
specific adverse inmpact. Nothing in this subdivision shall be
interpreted to require a local governnment to grant an incentive or
concession that would have

an adverse inpact on any real property that is listed in the
California Register of Historical Resources. The city, county, or
city and county shall establish procedures for carrying out this
section, that shall include |egislative body approval of the neans of
conpliance with this section. The city, county, or city and county
shal | al so establish procedures for waiving or nodifying devel opnment
and zoni ng standards that would otherwi se inhibit the utilization of
the density bonus on specific sites. These procedures shall include,
but not be limted to, such itens as mininumlot size, side yard
set backs, and pl acenent of public works inprovenents.

(e) In no case may a city, county, or city and county apply any



devel opnent standard that will have the effect of precluding the
construction of a devel opnent neeting the criteria of subdivision (b)
at the densities or with the concessions or incentives permtted by
this section. An applicant may subnit to a city, county, or city and
county a proposal for the waiver or reduction of devel opnent
standards and nmay request a nmeeting with the city, county, or city
and county. If a court finds that the refusal to grant a waiver or
reducti on of devel opnent standards is in violation of this section
the court shall award the plaintiff reasonable attorney's fees and
costs of suit. Nothing in this subdivision shall be interpreted to
require a |local governnment to waive or reduce devel opment standards
if the waiver or reduction would have a specific, adverse inmpact, as
defined in paragraph (2) of subdivision (d) of Section 65589.5, upon
heal th, safety, or the physical environnent, and for which there is
no feasible method to satisfactorily mitigate or avoid the specific
adverse inpact. Nothing in this subdivision shall be interpreted to
require a |local governnment to waive or reduce devel opment standards

t hat woul d have an adverse inmpact on any real property that is listed
in the California Register of Historical Resources.

(f) The applicant shall show that the waiver or nodification is
necessary to nmake the housing units economcally feasible.

(g) (1) For the purposes of this chapter, except as provided in
par agraph (2), "density bonus" neans a density increase of at |east
25 percent, unless a |lesser percentage is elected by the applicant,
over the otherw se maxi num al | owabl e residential density under the
appl i cabl e zoni ng ordi nance and | and use el ement of the general plan
as of the date of application by the applicant to the city, county,
or city and county. All density calculations resulting in fractiona
units shall be rounded up to the next whol e nunber. The granting of
a density bonus shall not be interpreted, in and of itself, to
require a general plan amendnent, |ocal coastal plan anmendnent,
zoni ng change, or other discretionary approval. The density bonus
shal |l not be included when determ ning the nunber of housing units
which is equal to 10, 20, or 50 percent of the total. The density
bonus shall apply to housi ng devel opnents consisting of five or nore
dwel ling units.

(2) For the purposes of this chapter, if a devel opnent does not
neet the requirements of paragraph (1), (2), or (3) of subdivision
(b), but the applicant agrees or proposes to construct a condom nium
project as defined in subdivision (f) of Section 1351 of the G vil
Code, in which at |east 20 percent of the total dwelling units are
reserved for persons and families of noderate income, as defined in
Section 50093 of the Health and Safety Code, a "density bonus" of at
| east 10 percent shall be granted, unless a | esser percentage is
el ected by the applicant, over the otherw se maxi mrum al | owabl e
residential density under the applicable zoning ordi nance and | and
use el enent of the general plan as of the date of application by the
applicant to the city, county, or city and county. All density
calculations resulting in fractional units shall be rounded up to the
next whol e nunber. The granting of a density bonus shall not be
interpreted, in and of itself, to require a general plan amendnent,
| ocal coastal plan anendment, zoning change, or other discretionary
approval. The density bonus shall not be included when determ ning
t he nunber of housing units which is equal to 20 percent of the



total. The density bonus shall apply to housing devel opnents
consisting of five or nore dwelling units.

(h) "Housing devel opnent,"” as used in this section, neans one or
nore groups of projects for residential units constructed in the
pl anned devel opnent of a city, county, or city and county. For the
pur poses of this section, "housing devel opment” al so includes either
(1) a project to substantially rehabilitate and convert an existing
commercial building to residential use, or (2) the substanti al
rehabilitation of an existing multifamly dwelling, as defined in
subdi vision (d) of Section 65863.4, where the result of the
rehabilitation would be a net increase in avail able residential
units. For the purpose of calculating a density bonus, the
residential units do not have to be based upon individual subdivision
maps or parcels. The density bonus shall be permitted in geographic
areas of the housing devel opnent other than the areas where the
units for the |l ower income househol ds are | ocated.

(i) The granting of a concession or incentive shall not be
interpreted, in and of itself, to require a general plan amendnent,
| ocal coastal plan anendment, zoning change, or other discretionary
approval. This provision is declaratory of existing |aw.

(j) For the purposes of this chapter, concession or incentive
means any of the follow ng:

(1) A reduction in site devel opnent standards or a nodification of
zoni ng code requirements or architectural design requirenents that
exceed the mni mum bui |l di ng standards approved by the California
Bui | di ng St andards Commi ssion as provided in Part 2.5 (conmencing
with Section 18901) of Division 13 of the Health and Safety Code,

i ncluding, but not linmted to, a reduction in setback and square
footage requirenments and in the ratio of vehicul ar parking spaces
t hat woul d ot herwi se be required.

(2) Approval of mxed use zoning in conjunction with the housing
project if commercial, office, industrial, or other land uses wll
reduce the cost of the housing devel opnent and if the comerci al
of fice, industrial, or other land uses are conpatible with the
housi ng project and the existing or planned devel opment in the area
where the proposed housing project will be |ocated.

(3) Oher regulatory incentives or concessions proposed by the
devel oper or the city, county, or city and county that result in
identifiable and actual cost reductions.

Thi s subdivision does not limt or require the provision of direct
financial incentives for the housing devel oprment, including the
provi sion of publicly owned | and, by the city, county, or city and
county, or the waiver of fees or dedication requirenents.

(k) I'f an applicant agrees to construct both 20 percent of the
total units for |ower income households and 10 percent of the total
units for very |low i ncone househol ds, the developer is entitled to
only one density bonus and at |east one additional concession or
incentive identified in Section 65913.4 under this section although
the city, city and county, or county may, at its discretion, grant
nore than one density bonus.

(1) Nothing in this section shall be construed to supersede or in
any way alter or lessen the effect or application of the California
Coastal Act (Division 20 (conmencing with Section 30000) of the
Publ i ¢ Resources Code).



(m A local agency may charge a fee to reinburse it for costs it
incurs as a result of anendnents to this section enacted during the
2001- 02 Regul ar Session of the Legislature.

(n) For purposes of this section, the follow ng definitions shal
apply:

(1) "Devel opnent standard" means any ordi nance, general plan
el ement, specific plan, charter anendment, or other |ocal condition
[ aw, policy, resolution, or regulation

(2) "Maximum al | owabl e residential density" neans the density
al | owed under the zoning ordinance, or if a range of density is
permtted, means the maxi mum al |l owabl e density for the specific
zoni ng range applicable to the project.

SEC. 4. No reinbursenment is required by this act pursuant to
Section 6 of Article XIIl B of the California Constitution because a
| ocal agency or school district has the authority to | evy service
charges, fees, or assessnments sufficient to pay for the program or
| evel of service mandated by this act, within the nmeaning of Section
17556 of the Governnent Code.



