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Assembly Bill 438,
Torlakson, D- Martinez

(1) Existing law requires each city, county, and
city and county to adopt for its jurisdiction, ac-
cording to specified deadlines, a general plan that
includes certain mandatory elements, including a
housing element. Under existing law, the hous-
ing element identifies and analyzes existing and
projected housing needs as well as a statement of
goals, policies, quantified objectives, and sched-
uled programs for the preservation, improvement,
and development of housing. Further, under ex-
isting law the Legislature has declared that the
availability of housing is a matter of vital state-
wide importance and the early attainment of de-
cent housing and a suitable living environment for
every California family is a priority of the highest
order.

This bill would state the intent of the Legislature
to amend the Planning and Zoning Law relating
to the housing element of a community’s general
plan to assist local governmental entities, build-
ers, housing developers, sponsors, and planners
in producing the greatest number of safe, sani-
tary, decent, and affordable housing units by the
most cost-effective means possible.

(2) Existing law requires that each planning agency
provide an annual report to the legislative body
on progress in meeting regional housing needs,
as specified, and requires that the report be pro-
vided, using forms and definitions adopted by the
Department of Housing and Community Devel-
opment pursuant to the Administrative Procedure
Act, to the legislative body on or before July 1 of
each year.

This bill would require that the annual report also
be provided to the Office of Planning and Research
and the Department of Housing and Community
Development. This requirement would impose a
state-mandated local program.

(3) Existing law requires the Department of Hous-
ing and Community Development to evaluate each
housing element for consistency with state law
including, among other things, a requirement for
a program setting forth a 5-year schedule of ac-
tions the local government is undertaking or in-
tends to undertake to achieve the goals of the
housing element that includes the identification of
sites to be made available to encourage the de-
velopment of a variety of types of housing for all
income levels. It permits the department to allow
a local government to identify adequate sites for
this purpose by a variety of methods, as speci-
fied.

This bill would authorize the department to allow
a city or county to substitute the provision of units
for up to 25% of its site identification obligation if
it includes in its housing element a program to
provide units within the city or county in any in-
come category that will be made available to low-
and very low income households through the pro-
vision of committed assistance, as defined, sub-
ject to specified criteria.

(4) Existing law prescribes criteria for the depart-
ment to determine the distribution of regional
housing needs based on data provided by the
Department of Finance, in consultation with each
council of governments.

This bill would require that determination to be
based on specified population projections and fore-
casts.

(5) Existing law requires the appropriate council
of governments to determine the regional hous-
This bill
would require the council of governments to pro-

ing need and city and county shares.

vide a subregion with its share of the regional
housing need, and to delegate responsibility for
providing allocations to cities and counties, upon
request of those entities, to a subregional entity
according to a prescribed agreement.
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(6) The California Constitution requires the state
to reimburse local agencies and school districts
for certain costs mandated by the state. Statu-
tory provisions establish procedures for making
that reimbursement.

This bill would provide that the Legislature finds
there is no mandate contained in the bill that will
result in costs incurred by a local agency or school
district for a new program or higher level of ser-
vice which require reimbursement pursuant to
these constitutional and statutory provisions.

THE PEOPLE OF THE STATE OF CALIFORNIA DO
ENACT AS FOLLOWS:

SECTION 1. It is the intent of the Legislature to
amend the Planning and Zoning Law with respect
to the housing element of a community’s general
plan to assist local governmental entities, build-
ers, housing developers, sponsors, and planners
in producing the greatest number of safe, sani-
tary, decent, and affordable housing units by the
most cost-effective means possible.

SECTION 2. Section 65400 of the Government
Code is amended to read:

65400. After the legislative body has adopted all
or part of a general plan, the planning agency
shall do both of the following:

(a) Investigate and make recommendations to the
legislative body regarding reasonable and practi-
cal means for implementing the general plan or
element of the general plan, so that it will serve
as an effective guide for orderly growth and de-
velopment, preservation and conservation of open-
space land and natural resources, and the effi-
cient expenditure of public funds relating to the
subjects addressed in the general plan.

(b) (1) Provide an annual report to the legislative

C-4

body, the Office of Planning and Research, and
the Department of Housing and Community De-
velopment on the status of the plan and progress
in its implementation, including the progress in
meeting its share of regional housing needs de-
termined pursuant to Section 65584 and local ef-
forts to remove governmental constraints to the
maintenance, improvement, and development of
housing pursuant to paragraph (3) of subdivision
(c) of Section 65583.

(2) The annual report required to be provided to
the Office of Planning and Research and the De-
partment of Housing and Community Develop-
ment pursuant to this subdivision shall be pre-
pared through the use of forms and definitions
adopted by the Department of Housing and Com-
munity Development pursuant to the Administra-
tive Procedure Act (Chapter 3.5 (commencing with
Section 11340) of, Chapter 4 (commencing with
Section 11370) of, and Chapter 5 (commencing
with Section 11500) of, Part I of Division 3 of Title
2). This report shall be provided to the legislative
body, the Office of Planning and Research, and
the Department of Housing and Community De-
velopment on or before July 1 of each year.

SECTION 3. Section 65583.1 of the Government
Code is amended to read:

65583.1. (a) The Department of Housing and
Community Development, in evaluating a proposed
or adopted housing element for consistency with
state law, may allow a city or county to identify
adequate sites, as required pursuant to Section
65583, by a variety of methods, including, but
not limited to, redesignation of property to a more
intense land use category and increasing the den-
sity allowed within one or more categories. Noth-
ing in this section reduces the responsibility of a
city or county to identify, by income category, the
total number of sites for residential development
as required by this article.

(b) Sites that contain permanent housing units
located on a military base undergoing closure or



conversion as a result of action pursuant to the
Defense Authorization Amendments and Base Clo-
sure and Realignment Act (Public Law 100-526),
the Defense Base Closure and Realignment Act of
1990 (Public Law 101-510), or any subsequent act
requiring the closure or conversion of a military
base may be identified as an adequate site if the
housing element demonstrates that the housing
units will be available for occupancy by house-
holds within the planning period of the element.
No sites containing housing units scheduled or
planned for demolition or conversion to nonresi-
dential uses shall qualify as an adequate site.

Any city, city and county, or county using this
subdivision shall address the progress in meeting
this section in the reports provided pursuant to
paragraph (1) of subdivision (b) of Section 65400.

(c) (1) The Department of Housing and Commu-
nity Development may allow a city or county to
substitute the provision of units for up to 25 per-
cent of the community’s obligation to identify
adequate sites for any income category in its hous-
ing element pursuant to paragraph (1) of subdivi-
sion (c) of Section 65583 if the community in-
cludes in its housing element a program commit-
ting the local government to provide units in that
income category within the city or county that
will be made available through the provision of
committed assistance during the planning period
covered by the element to low- and very low in-
come households at affordable housing costs or
affordable rents, as defined in Sections 50052.5
and 50053 of the Health and Safety Code, and
which meet the requirements of paragraph (2).

Except as otherwise provided in this subdivision,
the community may substitute one dwelling unit
for one dwelling unit site in the applicable income
category. The program shall do all of the follow-
ing:

(A) Identify the specific, existing sources of com-
mitted assistance and dedicate a specific portion

of the funds from those sources to the provision
of housing pursuant to this subdivision.

(B) Indicate the number of units that will be pro-
vided to both low- and very low income house-
holds and demonstrate that the amount of dedi-
cated funds is sufficient to develop the units at
affordable housing costs or affordable rents.

(C) Demonstrate that the units meet the require-
ments of paragraph (2).

(2) Only units that comply with subparagraph (A),
(B), or (C) qualify for inclusion in the housing ele-
ment program described in paragraph (1), as fol-
lows:

(A) Units that are to be substantially rehabilitated
with committed assistance from the city or county
and constitute a net increase in the community’s
stock of housing affordable to low- and very low
income households. For purposes of this sub-
paragraph, a unit is not eligible to be “substan-
tially rehabilitated” unless all of the following re-
quirements are met:

(i) At the time the unit is identified for substantial
rehabilitation, (I) the local government has deter-
mined that the unit is at imminent risk of loss to
the housing stock, (1) the local government has
committed to provide relocation assistance pur-
suant to Chapter 16 (commencing with Section
7260) of Division 7 of Title 1 to any occupants
temporarily or permanently displaced by the re-
habilitation or code enforcement activity, (I1I) the
local government requires that any displaced oc-
cupants will have the right to reoccupy the reha-
bilitated units, and (IV) the unit has been cited
and found by the local code enforcement agency
or a court to be unfit for human habitation and
vacated or subject to being vacated because of
the existence for not less than 120 days of four of
the conditions listed in subdivisions (a) to (g), in-
clusive, of Section 17995.3 of the Health and Safety
Code.

(i) The rehabilitated unit will have long-term
affordability covenants and restrictions that re-
quire the unit to be available to, and occupied by,
persons or families of low- or very low income at
affordable housing costs for at least 20 years or
the time period required by any applicable federal
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or state law or regulation, except that if the pe-
riod is less than 20 years, only one unit shall be
credited as an identified adequate site for every
three units rehabilitated pursuant to this section,
and no credit shall be allowed for a unit required
to remain affordable for less than 10 years.

(iii) Prior to initial occupancy after rehabilitation,
the local code enforcement agency shall issue a
certificate of occupancy indicating compliance with
all applicable state and local building code and
health and safety code requirements.

(B) Units that are located in a multifamily rental
housing complex of 16 or more units, are con-
verted with committed assistance from the city or
county from nonaffordable to affordable by ac-
quisition of the unit or the purchase of affordability
covenants and restrictions for the unit, are not
acquired by eminent domain, and constitute a net
increase in the community’s stock of housing af-
fordable to low- and very low income households.
For purposes of this subparagraph, a unit is not
converted by acquisition or the purchase of
affordability covenants unless all of the following
occur:

(i) The unit is made available at a cost affordable
to low- or very low income households.

(i) At the time the unit is identified for acquisition,
the unit is not available at a cost affordable to
low- or very low income households.

(iii) At the time the unit is identified for acquisition
the unit is not occupied by low- or very low in-
come households.

(iv) The unit is in decent, safe, and sanitary con-
dition at the time of occupancy.

(v) The acquisition price is not greater than 120
percent of the median price for housing units in
the city or county.

(vi) The unit has long-term affordability covenants
and restrictions that require the unit to be afford-
able to persons of low or very low income for not
less than 30 years.
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(O) Units that will be preserved at affordable hous-
ing costs to persons or families of low or very
low incomes with committed assistance from the
city or county by acquisition of the unit or the
purchase of affordability covenants for the unit.
For purposes of this subparagraph, a unit shall
not be deemed preserved unless all of the follow-
ing occur:

(i) The unit has long-term affordability covenants
and restrictions that require the unit to be afford-
able to and reserved for occupancy by persons of
the same or lower income group as the current
occupants for a period of at least 40 years.

(ii) The unit is multifamily rental housing that re-
ceives governmental assistance under any of the
following state and federal programs: Section
221(d)(3) of the National Housing Act (12 U.S.C.
Sec. 17151(d)(3) and (5)); Section 236 of the Na-
tional Housing Act (12 U.S.C. Sec. 1715z-1); Sec-
tion 202 of the Housing Act of 1959 (12 U.S.C.
Sec. 1701q); for rent supplement assistance un-
der Section 101 of the Housing and Urban Devel-
opment Act of 1965, as amended (12 U.S.C. Sec.
1701s); under Section 515 of the Housing Act of
1949, as amended (42 U.S.C. Sec. 1485); and any
new construction, substantial rehabilitation, mod-
erate rehabilitation, property disposition, and loan
management set-aside programs, or any other
program providing project-based assistance, un-
der Section 8 of the United States Housing Act of
1937, as amended (42 U.S.C. Sec. 1437f); any
state and local multifamily revenue bond pro-
grams; local redevelopment programs; the fed-
eral Community Development Block Grant Pro-
gram; and other local housing assistance pro-
grams or units that were used to qualify for a
density bonus pursuant to Section 65916.

(iii) The city or county finds, after a public hear-
ing, that the unit is eligible, and is reasonably ex-
pected, to change from housing affordable to low-
and very low income households to any other use
during the next five years due to termination of
subsidy contracts, mortgage prepayment, or ex-
piration of restrictions on use.



(iv) The unit is in decent, safe, and sanitary con-
dition at the time of occupancy.

(v) At the time the unit is identified for preserva-
tion it is available at affordable cost to persons or
families of low or very low income.

(3) This subdivision does not apply to any city or
county that, during the current or immediately
prior planning period, as defined by Section 65588,
has not met any of its share of the regional need
for affordable housing, as defined in Section 65584,
for low- and very low income households. A city
or county shall document for any such housing
unit that a building permit has been issued and all
development and permit fees have been paid or
the unit is eligible to be lawfully occupied.

(4) For purposes of this subdivision, “committed
assistance” means that the city or county enters
into a legally enforceable agreement during the
first two years of the housing element planning
period that obligates sufficient available funds to
provide the assistance necessary to make the
identified units affordable and that requires that
the units be made available for occupancy within
two years of the execution of the agreement.
“Committed assistance” does not include tenant-
based rental assistance.

(5) For purposes of this subdivision, “net increase”
includes only housing units provided committed
assistance pursuant to subparagraph (A) or (B) of
paragraph (2) in the current planning period, as
defined in Section 65588, that were not provided
committed assistance in the immediately prior
planning period.

(6) For purposes of this subdivision, “the time the
unit is identified” means the earliest time when
any city or county agent, acting on behalf of a
public entity, has proposed in writing or has pro-
posed orally or in writing to the property owner,
that the unit be considered for substantial reha-
bilitation, acquisition, or preservation.

(7) On July 1 of the third year of the planning
period, as defined by Section 65588, in the report
required pursuant to Section 65400, each city or

county that has included in its housing element a
program to provide units pursuant to subpara-
graph (A), (B), or (C) of paragraph (2) shall report
in writing to the legislative body, and to the de-
partment within 30 days of making its report to
the legislative body, on its progress in providing
units pursuant to this subdivision. The report shall
identify the specific units for which committed
assistance has been provided or which have been
made available to low- and very low income
households, and it shall adequately document how
each unit complies with this subdivision.

If, by July 1 of the third year of the planning pe-
riod, the city or county has not entered into an
enforceable agreement of committed assistance
for all units specified in the programs adopted
pursuant to subparagraph (A), (B), or (C) of para-
graph (2), the city or county shall, not later than
July 1 of the fourth year of the planning period,
adopt an amended housing element in accordance
with Section 65585, identifying additional ad-
equate sites pursuant to paragraph (1) of subdi-
vision (c) of Section 65583 sufficient to accom-
modate the number of units for which committed
assistance was not provided. If a city or county
does not amend its housing element to identify
adequate sites to address any shortfall, or fails to
complete the rehabilitation, acquisition, purchase
of affordability covenants, or the preservation of
any housing unit within two years after commit-
ted assistance was provided to that unit, it shall
be prohibited from identifying units pursuant to
subparagraph (A), (B), or (C) of paragraph (2) in
the housing element that it adopts for the next
planning period, as defined in Section 65588, above
the number of units actually provided or preserved
due to committed assistance.

SECTION 4. Section 65584 of the Government
Code is amended to read:

65584. (a) For purposes of subdivision (a) of Sec-
tion 65583, the share of a city or county of the
regional housing needs includes that share of the
housing need of persons at all income levels within
the area significantly affected by a general plan
of the city or county.
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The distribution of regional housing needs shall,
based upon available data, take into consider-
ation market demand for housing, employment
opportunities, the availability of suitable sites and
public facilities, commuting patterns, type and
tenure of housing need, the loss of units contained
in assisted housing developments, as defined in
paragraph (8) of subdivision (a) of Section 65583,
that changed to non-low-income use through
mortgage prepayment, subsidy contract expira-
tions, or termination of use restrictions, and the
housing needs of farmworkers. The distribution
shall seek to reduce the concentration of lower
income households in cities or counties which al-
ready have disproportionately high proportions
of lower income households. Based upon popu-
lation projections produced by the Department of
Finance and regional population forecasts used
in preparing regional transportation plans, and in
consultation with each council of governments,
the Department of Housing and Community De-
velopment shall determine the regional share of
the statewide housing need at least two years prior
to the second revision, and all subsequent revi-
sions as required pursuant to Section 65588.
Based upon data provided by the department rela-
tive to the statewide need for housing, each council
of governments shall determine the existing and
projected housing need for its region. Within 30
days following notification of this determination,
the department shall ensure that this determina-
tion is consistent with the statewide housing need.

The department may revise the determination of
the council of governments if necessary to obtain
this consistency. The appropriate council of gov-
ernments shall determine the share for each city
or county consistent with the criteria of this sub-
division and with the advice of the department
subject to the procedure established pursuant to
subdivision (c) at least one year prior to the sec-
ond revision, and at five-year intervals following
the second revision pursuant to Section 65588.
The council of governments shall submit to the
department information regarding the assump-
tions and methodology to be used in allocating
the regional housing need. As part of the alloca-
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tion of the regional housing need, the council of
governments, or the department pursuant to
subdivision (b), shall provide each city and county
with data describing the assumptions and meth-
odology used in calculating its share of the re-
gional housing need. The department shall sub-
mit to each council of governments information
regarding the assumptions and methodology to
be used in allocating the regional share of the
statewide housing need. As part of its determi-
nation of the regional share of the statewide hous-
ing need, the department shall provide each council
of governments with data describing the assump-
tions and methodology used in calculating its share
of the statewide housing need. The councils of
governments shall provide each city and county
with the department’s information. The council
of governments shall provide a subregion with its
share of the regional housing need, and delegate
responsibility for providing allocations to cities and
a county or counties in the subregion to a subre-
gional entity if this responsibility is requested by
a county and all cities in the county, a joint pow-
ers authority established pursuant to Chapter 5
(commencing with Section 6500) of Division 7 of
Title 1, or the governing body of a subregional
agency established by the council of governments,
in accordance with an agreement entered into
between the council of governments and the sub-
regional entity that sets forth the process, timing,
and other terms and conditions of that delegation
of responsibility.

(b) For areas with no council of governments, the
department shall determine housing market ar-
eas and define the regional housing need for cit-
ies and counties within these areas pursuant to
the provisions for the distribution of regional hous-
ing needs in subdivision (a).

If the department determines that a city or county
possesses the capability and resources and has
agreed to accept the responsibility, with respect
to its jurisdiction, for the identification and deter-
mination of housing market areas and regional
housing needs, the department shall delegate this
responsibility to the cities and counties within these
areas.



(c) (1) Within 90 days following a determination
of a council of governments pursuant to subdivi-
sion (a), or the department’s determination pur-
suant to subdivision (b), a city or county may
propose to revise the determination of its share of
the regional housing need in accordance with the
considerations set forth in subdivision (a). The
proposed revised share shall be based upon avail-
able data and accepted planning methodology, and
supported by adequate documentation.  (2)
Within 60 days after the time period for the revi-
sion by the city or county, the council of govern-
ments or the department, as the case may be,
shall accept the proposed revision, modify its ear-
lier determination, or indicate, based upon avail-
able data and accepted planning methodology,
why the proposed revision is inconsistent with the
regional housing need.

(A) If the council of governments or the depart-
ment, as the case may be, does not accept the
proposed revision, then the city or county shall
have the right to request a public hearing to re-
view the determination within 30 days.

(B) The city or county shall be notified within 30
days by certified mail, return receipt requested,
of at least one public hearing regarding the deter-
mination.

(C) The date of the hearing shall be at least 30
days from the date of the notification.

(D) Before making its final determination, the
council of governments or the department, as the
case may be, shall consider comments, recom-
mendations, available data, accepted planning
methodology, and local geological and topo-
graphic restraints on the production of housing.

(3) If the council of governments or the depart-
ment accepts the proposed revision or modifies
its earlier determination, the city or county shall
use that share. If the council of governments or
the department grant a revised allocation pursu-
ant to paragraph (1), the council of governments
or the department shall ensure that the current
total housing need is maintained. If the council of
governments or department indicates that the pro-
posed revision is inconsistent with the regional

housing need, the city or county shall use the
share which was originally determined by the
council of governments or the department.

(4) The determination of the council of govern-
ments or the department, as the case may be,
shall be subject to judicial review pursuant to Sec-
tion 1094.5 of the Code of Civil Procedure.

(5) The council of governments or the department
shall reduce the share of regional housing needs
of a county if all of the following conditions are
met:

(A) One or more cities within the county agree to
increase its share or their shares in an amount
which will make up for the reduction.

(B) The transfer of shares shall only occur be-
tween a county and cities within that county.

(C) The county’s share of low-income and very
low income housing shall be reduced only in pro-
portion to the amount by which the county’ s
share of moderate- and above moderate-income
housing is reduced.

(D) The council of governments or the depart-
ment, whichever assigned the county’s share, shall
have authority over the approval of the proposed
reduction, taking into consideration the criteria of
subdivision (a).

(6) The housing element shall contain an analysis
of the factors and circumstances, with all sup-
porting data, justifying the revision.

All materials and data used to justify any revision
shall be made available upon request by any in-
terested party within seven days upon payment
of reasonable costs of reproduction unless the
costs are waived due to economic hardship.

(d) (1) Except as provided in paragraph (2), any
ordinance, policy, or standard of a city or county
that directly limits, by number, the building per-
mits that may be issued for residential construc-
tion, or limits for a set period of time the number
of buildable lots that may be developed for resi-
dential purposes, shall not be a justification for a
determination or a reduction in the share of a city
or county of the regional housing need.
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(2) Paragraph (1) does not apply to any city or
county that imposes a moratorium on residential
construction for a specified period of time in or-
der to preserve and protect the public health and
safety. If a moratorium is in effect, the city or
county shall, prior to a revision pursuant to sub-
division (c), adopt findings that specifically de-
scribe the threat to the public health and safety
and the reasons why construction of the number
of units specified as its share of the regional hous-
ing need would prevent the mitigation of that
threat.

(e) Any authority to review and revise the share
of a city or county of the regional housing need
granted under this section shall not constitute
authority to revise, approve, or disapprove the
manner in which the share of the city or county
of the regional housing need is implemented
through its housing program.

(f) A fee may be charged interested parties for
any additional costs caused by the amendments
made to subdivision (c) by Chapter 1684 of the
Statutes of 1984 reducing from 45 to seven days
the time within which materials and data shall be
made available to interested parties.

(g) Determinations made by the department, a
council of governments, or a city or county pur-
suant to this section are exempt from the Califor-
nia Environmental Quality Act, Division 13 (com-
mencing with Section 21000) of the Public Re-
sources Code.

SECTION 5. Pursuant to Section 17579 of the
Government Code, the Legislature finds that there
is no mandate contained in this act that will result
in costs incurred by a local agency or school dis-
trict for a new program or higher level of service
which require reimbursement pursuant to Section
6 of Article XIIIB of the California Constitution and
Part 7 (commencing with Section 17500) of Divi-
sion 4 of Title 2 of the Government Code.

Notwithstanding Section 17580 of the Government
Code, unless otherwise specified, the provisions
of this act shall become operative on the same
date that the act takes effect pursuant to the Cali-
fornia Constitution.
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